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Chairman Wright 

Chairman Wright:  Good evening.  Welcome to the Stony Point Zoning Board of Appeals.  I call this meeting of January 3, 2019, to order.  Please rise for the Pledge of Allegiance.

The Pledge of Allegiance was recited and roll call taken.

Chairman Wright:  Along those lines, I would like to welcome Mr. John Gazzola as a new member of the Zoning Board.

Mr. Gazzola:  Thank you.

Chairman Wright:  Happy New Year to everybody.  This is our inaugural meeting for 2019 and we have a few items on the agenda.  The first one is for a Public Hearing the request of Ana Alfaro.

Request of Ana Alfaro – App. #18-09 

A variance from the requirements of Chapter 215, Article IV, Section 11 – Conversion of a manufactured home into a one-family detached home (not HUD approved)  Use not permitted at 134 North Liberty Drive, Stony Point, New York

Section:  15.04          Block:  3          Lot:  7.3          

Chairman Wright:  I will take a motion to open this item for a Public Hearing.

***MOTION:  Mr. Vasti made a motion to open the Public Hearing; seconded by Mr. Strieter.  All in favor; the motion was carried.

Chairman Wright:  Is the applicant or representative present; or both?

	David Ascher – attorney
	Ana Alfaro – applicant

Mr. Ascher:  Mr. Chairman of the Board, thank you so much.  Again we were here before the new year and we presented to the Board our sort of unique circumstance in this application even though it is a use variance application.  I don’t know if the use is necessarily so different from what the permitted use would have been.  

My client, as you are aware, purchased what she thought was a mobile home to the best of her understanding from someone who submitted an application to this Board to try and legalize what he may have made illegal – making a mobile home into what could be a permanent home; which is a violation of the…which is not permitted in that zone.  

My client unknowingly did it.  We would submit that the current hardship is not self-created here.  The Board was generous enough to allow her to extend his application to her and I am simply looking for her to be allowed to raise her family in that home that she paid for and the owner of the property is here tonight.  He has been nothing but a help and I thank him for coming here again.  It’s the second time and plus I’ve met with him outside of these hearings.


She simply wants to be allowed to raise her family in that spot.  She plans on maintaining it.  Plans on keeping it up as best she can.  She has children who go to school and take the bus and that is all she is looking to do and I ask that the Board, if no one else from the public is here that the Board close the Public Hearing and approve our application.  If you want to hear from her or I, other then what we’ve already presented to you at the last meeting, I am happy to do it.  If you have any questions, I am happy to answer them.

Chairman Wright:  At the last meeting was pretty much just wanted to make sure, because we’ve been trying to assemble all the documentation so we could have a formal hearing publicly.  So we will probably wind up asking many of those same questions again just to make sure that we get them all on the record.

Mr. Ascher:  That’s why we are here.

Chairman Wright:  And we appreciate you opening up and giving us some of the background again.  I’ll open it up to the rest of the Board if they have any questions or…

Mr. Vasti:  Yes, I have a few questions.  Sir, how is the house purchased?  Was it purchased through a bank, is there a mortgage on the property?

Mr. Ascher:  No, no mortgage.  My client owns it outright.  She paid Mr. Fernandez, the prior owner, with a certified bank check.

Mr. Vasti:  Is there a deed for the property?

Mr. Ascher:  Well there is no deed because it’s a mobile home.

Mr. Vasti:  Is there a bill of sale?

Mr. Ascher:  Yes, there is.  

Mr. Vasti:  Is there any…or has there been any investigation or estimate to put the house back as a mobile home; to re-install the undercarriage or whatever is necessary to deem it a mobile home and if so what would that cost be?  

Mr. Ascher:  There has not been.  Again, this application was made by that prior owner to make what he did legal.  So we are “piggy backing” on that original application.  If for some reason…let me go back.  No, there has not been because we took over an application from the prior owner.  So, no we are looking to make legal what has been done.  My client spent money purchasing the home not knowing it was not in compliance.

Mr. Vasti:  Has the existing home as it is now been assessed by the Town Tax Assessor or is the mobile home property detached for this parcel being paid by the owner in the mobile home property?

Mr. Ascher:  The owner is here and if he wants to come up and discuss it.  So it’s a mobile home park.  So the property taxes are paid by the owner of the property.

Mr. Vasti:  Should this home become permanent, it would then become a parcel for the Town.  It would have a lot number; it would have a tax assessment.  This is what makes it even more complicated.  

Mr. Ascher:  I don’t know that you would need to do that.  All you would be doing would be permitting the…what would be a mobile home to be used as a permanent home; not creating a tax lot.  

Mr. Vasti:  I’m not certain of the accuracy.  Certainly I am not an expert in that area, but it would sound to me mobile homes don’t pay taxes to the Town.

Mr. Ascher:  Correct.

Mr. Vasti:  Permanent homes do.  What you are asking for is to create a mobile home; transform it into a permanent home.  So it does raise an issue with regard to taxes.  It opens up another, so to speak, avenue of legality and responsibility on the part of the homeowner.  


Mr. Ascher:  Well I think, if I may Mr. Vasti, the use variance is allowing a variance from that.  It isn’t creating something new.  It is taking what exists, or what would be legal, and varying from the Code; not necessarily creating something new.  So, I understand what you are saying and again you have an attorney and he is smarter than I am, but I don’t believe based on the circumstances simply because we are looking for a variance that we are creating something that created a tax lot.

Mr. Vasti:  I just…you know…I’m sure you understand as much as many of us may understand that this a very unique circumstance and it is something unprecedented as far as I am concerned.  But, thank you very much for answering my questions.  

Mr. Strieter:  The mobile home was purchased and she was unaware of the violation?

Mr. Ascher:  Correct.

Mr. Strieter:  And how did she become aware of the violation?

Mr. Ascher:  Because once she purchased it (talking with Ms. Alfaro) did he give you the application.  How did you know?  Did Fernandez tell you about the violation? (Ms. Alfaro answer is inaudible.)

Mr. Ascher:  It wasn’t until after she purchased the home that the original applicant, Fernandez, advised Ms. Alfaro after the purchase, correct.

Mr. Strieter:  And then he advised her that there was a violation and…

Mr. Ascher:  And he is making some application to the Town without telling her what that was.  

Mr. Vasti:  Do we know what that violation was or why the previous owner of the property went to the Town; for what reason.  

Mr. Ascher:  Well to go back…the Notice of Violation, and there is an appearance ticket…the Notice of Violation is signed by Phil Valenza and it is dated March 9, 2018, which again is before my client purchased the property…purchased the home.  The appearance ticket is dated to appear in Town Court on April 9 and they are both directed to, not just Mr. Tomlins, who is the owner of the property, but also to Fernandez who is the prior owner.  

Mr. Vasti:  Do we know what the violation is for?

Mr. Ascher:  Sure, I can read it to you – Occupying a mobile home addition without a Certificate of Occupancy.

Mr. Vasti:  Okay.  Does the existing home have a connection to municipal water and gas and a waste line and any other utilities?

Mr. Ascher:  Yes, it is no different from any other mobile home in that facility.

Mr. Vasti:  So it is fully connected to sewer…all the utilities…water and all?

Mr. Ascher:  Electric, water, sewer.

Mr. Vasti:  Okay, thank you.

Mr. Lynch:  How is this mobile home insured?  Do they have homeowner’s policy?  Do you have insurance?

Mr. Ascher:  Mobile homes don’t need a separate insurance policy.  If she wants to have one, she can.  That is up to her.

Mr. Lynch:  But, if she asking to change it to a single home right now.


Mr. Ascher:  Well again...and I’m gonna sort of answer your question the same way I did Mr. Vasti’s.  We are looking for a variance.  We are not looking to create anything new.  And I understand your questioning is reasonable under the circumstances.  Of course, because this such a unique odd situation, 
but the same way a tenant in any home doesn’t/isn’t required to have separate insurance policy the tenant of a mobile home…I know what you are going to say to me isn’t required to…however, I’m not looking to create a single family home only to allow her to use what is there which isn’t permitted under Code; a variance.

Mr. Keegan:  When Mr. Fernandez, is it

Mr. Ascher:  Yes.

Mr. Keegan:  When he had the original application before this Board, my memory…my recollection, that your client…is this the same woman that accompanied him when the application was before this Board?

Mr. Ascher:  I don’t know the answer because I wasn’t there.

Mr. Strieter:  That’s what I thought, too.

Mr. Keegan:  Can you ask her?

Mr. Ascher:  (asking Ms. Alfaro) When was the first time he was here?

Mr. Vasti:  I want to say October.

Mr. Ascher:  Right, so she…September 5 is when she purchased the house.  So if it was after that then she would have been here, but not before.

Mr. Ascher:  I don’t know what date you have.  I am sorry.  I don’t know what date you guys have.

Mr. Strieter:  What was the date of the purchase?

Mr. Ascher:  September 5.

Ms. Kivlehan:  The first meeting was September 20.

Mr. Strieter:  That was the first date…

Ms. Kivlehan:  That was the first time that Mr. Fernandez came with the application.

Mr. Keegan:  Is there a date on the application, Kathy?

Ms. Kivlehan:  Tom has the application…oh the original application?  It’s all in that packet I gave to him.  

Mr. Vasti:  Sir, is there any other means possible or feasible to cure this violation without a variance?

Mr. Ascher:  I would respectfully say no.  She’s spent the money to purchase the property.  She spent the money to pay me to come here to make this application.  She’s a hardworking woman with children.  To ask her to now undo what some thief did which is harming her I think would only serve to harm her further.

Mr. Vasti:  I’m certainly sympathetic, but I’m asking a question purely to see other avenues of relief.

Mr. Ascher:  That’s your job and that’s part of what the Board does and I understand that.  In this particular situation, it would only harm Ms. Alfaro and if I may be a little bold wouldn’t serve the Town in any significant way.

Mr. Keegan:  I would just like to make one comment.  This really is an unusual case; unprecedented definitely.  I just want to get it on the record that I believe that you are before the wrong court.  I believe her injustices should be settled in a different court.  This is an adjunct court if I’m not mistaken and I just believe that, maybe a lawsuit is involved here or something where she should be taking the original owner to court and saying that he misrepresented this property to me.  You are asking this Board to make the determination to rectify that injustice.

Mr. Ascher:  If I may, whether I sued Mr. Fernandez or not wouldn’t undo what happened to Ms. Alfaro.  The last time we spoke, both Ms. Alfaro and I spoke to Fernandez, he was in Puerto Rico and he had no intention of ever returning here.  So if I sue him and he doesn’t return and I get a judgment against him that judgment is worthless?  So that is not going to solve her problem and this is a municipal board; this is not a court.  The municipal board is here to hear applications.  Again, this is the Zoning Board of Appeals part of what the Zoning Board of Appeals does is hear applications for variances; both area and use.  I realize area is the lesser of the two evils and the use variance is the more significant one, but we took what we had in this terrible situation.  I am asking this Board for relief that is significant financial hardship to Ms. Alfaro that was not self-created.  If we balance the equities here, I think it clearly falls on Ms. Alfaro’s side and I am asking this Board to grant that use variance for her.

Mr. Vasti:  May I ask what Ms. Alfaro paid for the property?

Mr. Ascher:  It’s right there; right on the bill of sale.  $30,000.00.

Mr. Strieter:  I do have a question about that though.  There is no date on that really.  That’s just a date on the top that says that it was sent from somebody’s I-phone.  There’s got to be a date on the bill of sale; itself.  

Ms. Alfaro:  I have it in a folder in my house because (inaudible – away from the microphone).

Mr. Ascher:  Ana, what was the date that we…

Mr. Strieter:  That’s what it says on here, but that’s really…that’s the date that it was sent from somebody’s I-Phone to somebody else’s I-Phone.  

Mr. Ascher:  So she’s here to fill the gaps.  The answer…She’s here to tell you its September 5.  I can’t provide you with it.  

Mr. Strieter:  I’m just telling you there should be an original and there should be a date on it.  That would be pretty important knowing the exact date of when this was…

Ms. Alfaro:  (inaudible)

Mr. Ascher:  Meaning you will have the same header on the original…

Ms. Alfaro:  I moved in by the 1st because he told me I can move in before the meeting done, but I think September 20th (inaudible).  I am really confused.  I don’t understand everything (inaudible).  I have to pay a lawyer and it is expensive for me because I lived in BaMar only because I don’t have too much money.

Mr. Vasti:  How was the $30,000.00 delivered to the previous owner?

Mr. Ascher:  A check.

Mr. Vasti:  A certified check.  

Mr. Ascher:  A check from the bank?

Ms. Alfaro:  Yes.

Mr. Vasti:  And you have copies of the check if we need them; to see them?

Ms. Alfaro:  Do you have copies?

Ms. Alfaro:  I think so.  I paid by my check.

Mr. Vasti:  And you have copies of it?

Ms. Alfaro:  Yes, I have.


Mr. Strieter:  So if you purchased the mobile home prior to Mr. Fernandez…his application to this Board…

Mr. Ascher:  Correct, but after the violation had been issued.

Mr. Strieter:  So he represented the old mobile home at that time, but you actually infact own it?

Mr. Ascher:  Yes, on September 20, yes that would be correct.  

Mr. Strieter:  And you were there as well at the trailer?

Ms. Alfaro:  (inaudible)

Mr. Vasti:  Were you…did you purchase the house before the addition was put on or after?

Mr. Ascher:  You bought it and the work was already done?

Ms. Alfaro:  Yes.

Mr. Vasti:  So the work was done…

Mr. Ascher:  The work was done before…it must have been because the violation was issued back in March.

Mr. Vasti:  Okay.

Mr. Keegan:  Just one more question.  Are you saying that you are living in the dwelling now with your children at this point in time?

Ms. Alfaro:  (nodded yes)

Mr. Keegan:  Okay, thank you.

Chairman Wright:  So one of the…

Mr. Gazzola:  I just have a basic technical question.  She says she has the original bill of sale at home.  Wouldn’t that original bill of sale have a seal and notarized?

Mr. Ascher:  You have to realize who you are dealing with here.  She didn’t buy it from a reputable person who filed anything with the state or paid taxes on the money that he generated from her showing his…

Mr. Gazzola:  We have a copy here, but the original has no seal, no notarization or anything.

Mr. Ascher:  The original looked just like that, but might have blue ink.  That’s about the extent of that.  I would think that there is a date on top…

	(Board members talking amongst themselves.)

Mr. Ascher:  In a perfect world you would have that, but when you are dealing with this Fernandez guy who goes around doing things criminally constantly, if you think he paid capital gains taxes on that $30,000.00 you…

Mr. Gazzola:  I’m sorry my other question is did she have an attorney representing her?

Mr. Ascher:  On the purchase?

Mr. Gazzola:  Yes.

Mr. Ascher:  (asking Ms. Alfaro) Did you have any attorney when you bought it from Fernandez.  

Ms. Alfaro:  No.  


Mr. Strieter:  Did she have it notarized?

Mr. Ascher:  (asking Ms. Alfaro) Did you have it notarized?

Ms. Alfaro:  Yes.  The stamp…

Mr. Strieter:  Yes.

Ms. Alfaro:  Yes.

	(Board members talking amongst themselves.)

Mr. Anginoli:  What are you looking for?

Mr. Strieter:  I am looking to see…I wanted to see the true date of this is.  This says September 5…here take a look.  There’s no date on there at all.

Mr. Ascher:  And the date you want to know because you want to know whether it was done before or after the application?

Mr. Strieter:  I want a timeline.  I want to establish a timeline here because it just seems very strange that you would buy a property…okay go ahead.

Ms. Alfaro:  I think that that’s not the problem for today.  I think that the problem is the other thing because…I am Christian.  I believe in God and I’m Christian and what I tell you I am telling you the truth and it is a hopeless situation.  (inaudible) I need a lawyer because my English may be not very good.  (inaudible).  I think…check my situation (inaudible).  

Mr. Vasti:  Sir, did you at any time, since you are representing Ms. Alfaro go to the Stony Point Building Department and have a conversation with the Inspector, Phil, about this violation?  

Mr. Ascher:  No, I spoke with Mr. Sheehan the Building Inspector.

Mr. Vasti:  Okay.

Mr. Ascher:  Not in person, over the phone and he was aware of the situation.  I told him…actually prior to speaking to him I contacted your attorney, Mr. MacCartney, to ask if it was okay if I contacted the Building Inspector directly; which I did.  He said that he knew what happened.  Was aware of the timeline and he’s not here so I don’t want to…he indicated that he wasn’t so concerned with what had been done and wasn’t against our application to get that done.  

Mr. Vasti:  Did you have any conversation with Mr. Sheehan in regards to what could be done to the dwelling now to make it not need a variance; to bring it to a state of condition where it is a mobile dwelling?

Mr. Ascher:  I did not.  

Mr. Vasti:  I would, Mr. MacCartney, I would like Mr. Sheehan to answer that question if possible.  If there is anything that the applicant can do to the dwelling, because let’s hypothetically say that we grant this variance - #1 it’s going to set a precedent and #2 I don’t know what the ramifications are going to be in terms of the Assessor’s Office; because then it would become a permanent dwelling.

Mr. Ascher:  I disagree with…

Mr. Vasti:  #3 I don’t know what it is going to implicate in terms of the trailer park owner’s property.  Does it now become like a zone like the District of Columbia in the State of Virginia where it becomes its own state.  I’m using that as a very broad statement, of course, but I’m trying to drive a point that within a trailer park you now have a domicile that is unique onto itself and no longer a trailer and no longer mobile.  So it becomes a fixture.  It becomes attached to the earth; attached to the Town and it does come with other ramifications because it becomes a permanent dwelling.  


So I’m very uneasy with many unanswered questions.  I feel deeply for your client.  Believe me I do.  I understand many people do get “rooked”.  Unfortunately, she is a victim.  But, there are so many unanswered questions here I would like to hear from the Building Inspector.  If there is another way to broach this, to get the applicant relief and we can go on and dispense with the application.  So I just wanted to get that in.

Mr. Anginoli:  I have a question.  This violation is dated March 9, 2018.  This bill of sale is dated September 5, 2018.  Was there no indication anywhere of this problem at the time of purchase?

Mr. Vasti:  Was that violation sign mounted on the property?

Mr. Lynch:  Can I also add into that?

Chairman Wright:  Let him respond to his question first.

Mr. Ascher:  (asking Ms. Alfaro) Was the violation notice on the window or outside when you bought it?

Ms. Alfaro:  No.

Mr. Anginoli:  This notice must be visible from outside; to be removed only on the discontinuance of the violation.

Mr. Ascher:  Again, you are assuming that all people abide by the law.  You are assuming that all people follow the rules of the Town.  You are assuming that people are honest and do what they are supposed to do in the way that they are supposed to do it according to the laws of the State of New York, the Town of Stony Point and the United States of America.  Some people don’t.  People commit crimes they are not supposed to.

Mr. Anginoli:  Are you implying that Mr. Fernandez took this down and then sold her the property?

Mr. Ascher:  Implying; I’m saying he took it down and sold her the property.  

Mr. Lynch:  I have a question then.  Mr. Tomlins you are here.  This is your trailer park; correct.

Mr. Tomlins:  Yes.

Mr. Lynch:  I am looking here at the appearance ticket dated April 13, 2016.  Were you aware of it back then?

Mr. MacCartney:  Can I interrupt for a second.  If the gentlemen is speaking we should have him step up to the podium and put it in the record.

Mr. Tomlins:  This has been a constant headache.

Chairman Wright:  “The testimony you are about to give is truthful?”

Mr. Tomlins:  Yes.  

Mr. Lynch:  So you did know about the appearance ticket that was…

Mr. Tomlins:  I was aware of this problem with the violations.  I went up to the trailer.  He had the permit there.  I said what are you doing.  Oh I got the permit and everything is fine.  Well this fellow overbuilt and violated what he was supposed to build or something.  He got in trouble with the Building Department.

Mr. Lynch:  Did you notice that he was going to sell the property?  Did you know that he was going to sell the trailer?

Mr. Tomlins:  I didn’t know he was going to sell the trailer.  No, I didn’t.  I had no idea that he was going…he can’t sell the trailer.  This is my property.  He is supposed to come through me.  

Mr. Lynch:  That’s what I’m getting at.  

Mr. Tomlins:  He never went through me.  He just “duped” this young lady.  He just “duped” her.  That’s what he did and then he took off.  He is now in Puerto Rico.  That’s what he did.  But she’s in dire straits here.  I don’t want to see this girl…we’ve got to do something here to help her.  She’s been “duped” and it’s a duty of you people to give her a hand and give her a break.

Mr. Lynch:  So you didn’t know…you were unaware of the sale taking place.  You knew about the issues though with the trailer all along and you didn’t know that he was going to sell it…

Mr. Tomlins:  I knew he was going to…he wanted to sell it.  I gave him applications.  As a matter of fact, he gave Ana an application and came back to me and I said to him…I took him up two (2) more applications.  I said look I’ve got to have more than one (1) application.  I’m going to compare whose going to come into here.  He never did.  He just went ahead because Ana was quick, not quick, but she was the easiest mark I guess in his estimation to defraud.  This is defraud really what he did and now he is gone.  You can get him.  He is in Puerto Rico.  He is still part of the United States, but it’s going to be a hassle.  

Chairman Wright:  Mr. Ascher, I just have one or two questions for you.  Does anyone else have any questions for Mr. Tomlins?

Mr. Keegan:  Just one (1) more question.  As we’ve said here, this is a case that establishes a precedent.  I just and bearing that in mind, I would just like to get as much on the record as possible in case this is reviewed in the future.  The client said she moved in on November 1.  Is that right?  She moved into the…she lives that now.  Am I right?

Mr. Ascher:  Yes.

Mr. MacCartney:  Are you asking your question to Mr. Ascher or Mr. Tomlins?

Mr. Keegan:  No, no Mr. Ascher.

Mr. MacCartney:  Okay so does anybody have any other questions for Mr. Tomlins?

	(no response)

Mr. MacCartney:  So we can have Mr. Tomlins sit and thank you and we can have Mr. Ascher speak in the microphone.

Mr. Ascher:  So, yes (speaking to Ms. Alfaro) you moved in November 1?

Ms. Alfaro:  Yes.

Mr. Ascher:  November 1 she moved in and she lives there now.

Mr. Keegan:  Okay, fine.  So my question is, is there a C.O. at this point in time.

Mr. Ascher:  No, he did the work…Fernandez did the work.  The violation was for Occupying without a C.O.  

Mr. Keegan:  How do you move into a residence without a C.O.?

Mr. Ascher:  I don’t understand your question.

Mr. Strieter:  They just moved in.

Mr. Vasti:  It’s a trailer park.

Mr. Ascher:  The work is completed.  Everything is as it would have been if there were a C.O., but because he made it more permanent then the Zoning permits he could not get a C.O.  But, the work was completed.  Everything is hooked up.  Everything is fine.

Mr. Keegan:  I understand that, but my point is that with a violation in effect you couldn’t get a C.O. 

Mr. Ascher:  Of course not.  That’s why we are here.

Mr. Anginoli:  I think the issue is this transaction was done over lunch somewhere.  It was not done in a bank; it was not done in front of two attorneys and that’s the problem.  

Mr. Ascher:  Correct.  

Chairman Wright:  Anybody else have any questions? 

	(no response)

Chairman Wright:  So according to the guidelines for use variances there are four (4) points we have to overcome; and they are not easily overcome.  I wish they were easier.  I’m not sure that they are.  One of them is a reasonable return… standard.  It is a dollar and cents standard.  Somewhere along the line, and I haven’t seen anything, but at the minimum I think I need to see some lay-out of why this would achieve some level of return that all the others…that is really the criteria…all the other uses for that property won’t return.  I’m not sure that that’s very easy to overcome.  Infact, I think that is very difficult to overcome.  

The self-created one – I can understand your logic on that one.  I’m not sure I completely agree with it.  But, I understand it.  It’s probably as good as you are going to get on that one.  

The other two I haven’t really thought through very well so far.  But, I would need at some point to have a better understanding of the economics here and that’s our obligation to the State to take those criteria seriously and then apply a judgment against those criteria otherwise we really are not doing our job either one that we are sworn to uphold. 

So that’s where I am a little stuck on.  I think Mr. Vasti actually was running down the right track; atleast one that I would agree with is that the remedy here may be something other than a use variance and is there a way an area variance can be requested.  

But, again I not making a judgment yet and we haven’t really considered it in detail, but that’s about where I am right now.  If you have any response to help me get through that, it would be helpful.

Mr. Ascher:  What I would say that this Board can consider all of the factors and not necessarily one being determinative or not determinative.  Infact, the balancing of the equities overall can allow this Board to make a decision without having necessarily in dollars and cents economic hardship.  So I understand what you are saying and I don’t necessarily disagree with your thought process because it is unique and it is…again ever application is reviewed on its own, but yes a precedent could be set and I am glad we are addressing these issues so if infact there were ever to be another one of these you would have to address all of the totality of the circumstances not simply just that somebody built a permanent trailer.  

The fact of the matter is in this situation, based on everything that my client is going through, did, and is seeking to do I think that this Board can issue her that use variance.  

Mr. MacCartney:  I would like to correct one thing on that; in regard to the use variance standards they are different from the area variance standards in one particular respect among others.  In that, if you find that the difficulty is self-created that is the end of it.  That is determinative for a use variance where it is not determinative for an area variance; one of the many factors for an area variance.  

Chairman Wright:  Cause my understanding was you had to have all four (4) of the elements had to be addressed; not just one of them all four (4) of them could…

Mr. MacCartney:  In that regard, the use variance standards are the same as the area variance standards in that you can…no single one is determinative except for the criteria where it is self-created.  If you find that it is self-created, that is determinative, but if it is not self-created then you can consider all of the different factors and no one is determinative other than that particular one.  However, what I will say is 
that the case law is fairly clear in regard to the first criteria with regard to the financial return.  There has to be dollars and cents proved in the record.  So you can consider others, but there is certain levels of proof that Courts are looking for on each element.  If that’s what maybe you are thinking of.  

Chairman Wright:  That’s one of them and that is one of the things I was looking for.  I don’t see in any of the submissions…


Mr. MacCartney:  That is correct.  

Chairman Wright:  So I think for me in order to go any further to consider that, we would need some level of detail as to the dollars and cents case that would be made for a return on that property.  I’m not even sure that your client would be the one to do that.  

Mr. Ascher:  I’m just going off the top of my head.  Are you looking for an estimate from a contractor to undo the things that make this trailer permanent and what the cost would be to my client; because that’s really what you are looking to have done?  Because as Mr. MacCartney said, no factor has to necessarily, other than the initial factor, which is the self-creation portion.

Chairman Wright:  I guess what I’m saying is that it would be up to you and your client to make the presentation persuasive enough where the Board would sit there and say I understand the economic argument and you’ve covered the hurdle.  I don’t know that I can describe all the hurdles.  I don’t know that I want to get pinned down as to what those hurdles would be.  I think the burden of truth is really on you and your client.  

Mr. Ascher:  I’m not looking to pin you down.  I understand what you are asking and if what I would provide to you and this Board would be three (3) separate independent contractors all of them licensed from Rockland County and those estimates showed an average cost of “x” I could then present to this Board that, that number “x” is of such a significant amount, and again that significant if relative to each person, that, that would be a financial hardship or burden to rise to the level where in that prong of your review would be satisfied.  Is that something that this Board would entertain?

Mr. Vasti:  Well it sounds like it’s a step in the right direction, but when you get a violation what immediately should come to mind is what do I need to do to get rid of this violation.  Somewhere along the line that thinking changed and the direction was sought or maybe we could go to the Zoning Board of Appeals and get a variance.  That variance is not going to make the violation go away; it’s going to make the violation still be a violation, but the Zoning Board’s is going to grant relief.  So here again dollars and cents what would it cost you client to undo what was done to cause the violation and make the house go back to a mobile home.  How much would that cost?  Do we have a number?  We don’t.  We need a number.  We need some number to show a hardship.  That’s where I’m at.

Chairman Wright:   And I’m a little stuck Mr. MacCartney; maybe you can help us out.  Who would be really the person to do that?  Would that be Ms. Alfaro or…

Mr. MacCartney:  The burden of proof always lies on the applicant to come before the Board and present the case and then it is up to the Board to determine whether that’s sufficient to have carried the burden of proof and to establish the entitlement to relief or not.  

Chairman Wright:  Do you have any guidance as to without being Ms. Alfaro and Mr. Tomlins or just one or the other or whatever they can come up with.

Mr. MacCartney:  You mean as between the two of them…

Chairman Wright:  Yes.

Mr. MacCartney:  I think the applicant is the applicant and think you have the owner can be a witness and can bring forth whatever he may be able to add.  But, the applicant is the one that’s before the Board asking for the relief with the permission of the owner of the property and that’s the Affidavit of Ownership that’s required in the application and that’s why Mr. Tomlins is here; presumably.  

Mr. Tomlins:  Can I say one thing.  

Chairman Wright:  Sure.

Mr. Tomlins:  (inaudible – not near podium)


Mr. MacCartney:  I guess the question is…the issue is the Building Inspector is in charge of interpreting the Code and he has interpreted It to say that this particular unit, whatever the changes were that were made to it render it no longer a mobile home; no longer eligible for the treatment provided under that particular zone.  So I think what the Board…one of the things the Board is looking for and I think you’ve picked that up is this idea of what is it, what are the changes that would be necessary to bring it back into compliance with the Code.  So that is an issue for Mr. Sheehan which is what Mr. Vasti I think was suggesting that we would like to hear from Mr. Sheehan and/or for the applicant to be in contact with Mr. Sheehan, figure that out, get some proof before the Board as to what it would be that would bring it back into compliance and establish what the cost of that would be and that would be a start to understanding the economics of question #1 which is the applicant cannot realize a reasonable return…

Chairman Wright:  Well that would actually turn it into an area variance then because now if you are debating the use you can make it back to a mobile unit now you are talking I don’t even know they need the use variance anymore.

Mr. MacCartney:  I don’t ever think it gets back into an area variance.  It’s either the applicant can spend a certain dollar figure of money to make changes to the unit that make it acceptable to Mr. Sheehan so that he removes the violation notice and if those changes are made and he removes the violation notice then the application before this Board is “moot” and will be withdrawn because it is in compliance.  If, I think what the applicant is saying is that they are anticipating that those costs are high or of a particular level that the applicant doesn’t feel…it feels like her a better chance to come before this Board and ask for relief.  What the Board is saying to the applicant and Counsel is that well you have to show us what the cost is.  How do you know that?  If it’s going to cost you $100.00 to change it, well then you don’t have a substantial financial hardship by dollars and cents proof and you don’t satisfy the use variance criteria and we can’t grant you relief so tell us what it is.  If it’s $100,000.00 and you put $30,000.00 in; that’s a different “bowl of wax” so to speak.  I think that’s what the Board is getting it; atleast some members of the Board and I think that’s what you are picking up.  So I think it’s that combination of things.

Mr. Vasti:  I have a question for Mr. Tomlins.  Mr. Tomlins when Mr. Fernandez owned the mobile home, was he paying you rent?  How much was he paying you?

Mr. Tomlins:  I think it was $750.00.  

Mr. Vasti:  When he made the changes to the property, did you raise his rent?

Mr. Tomlins:  Did I raise his rent; yes.

Mr. Vasti:  Oh, how much?

Mr. Tomlins:  $100.00.

Mr. Vasti:  Okay.

Mr. Tomlins:  I raised it $50.00 (inaudible – not near podium).

Mr. Vasti:  So he had a base rent before he changed anything…before he altered the property and then after he enlarged it you raised his rent, correct?

Mr. Tomlins:  No, no, no.

Mr. Vasti:  That’s what you just said.

Mr. Tomlins:  I raised (inaudible – not near podium)

Mr. Vasti:  Well my question to you is before Mr. Fernandez did any work on that mobile home…what was he paying you for rent before he made any changes to the property?

Mr. Tomlins:  I think it was $750.00…

Mr. Vasti:  And how much was he paying you after he made the changes?


Mr. Tomlins:  $800.00 (inaudible – not near podium)

Chairman Wright:  I think what you are asking now is did the rate go up because of the changes or was it just a natural increase.

Mr. Tomlins:  (inaudible – not near podium)

Mr. Vasti:  Okay.  That’s what I wanted to find out.  So you raised the rent…you raised everyone’s rate.  Is that correct?

Mr. Tomlins:  Yes.  (inaudible – not near podium)

Chairman Wright:  Unless there are other questions, I guess what we are asking for is can you supply us with some dollars and cents costs of what it would take to mediate it and then…the other thing I would suggest, I suspect, Mr. MacCartney what do you feel the guidance on this.  It might be worthwhile for them to contact Mr. Sheehan and get a sense from him on what it would take.

Mr. Ascher:  Mr. Chairman, if you hadn’t asked Mr. MacCartney I planned on contacting Mr. Sheehan to find out exactly what he would want in order to make the property legal and if he says I need “a, b, c, and d” done I will then have a contractor go to the property, look to see what the cost to remove “a, b, c, and d” would be and give me a price on that.  Or maybe more than one (1) contractor.  I will get you as many as I can.

Chairman Wright:  I would say get atleast two (2).

Mr. Ascher:  I will do my best.  I will get you as many as I can.  I wouldn’t have them look at it until Mr. Sheehan told me what it is that he would require.

Chairman Wright:  Let me ask the rest of the Board, is the rest of the Board interested in that?

	(The Board unanimously agreed.)

Mr. Ascher:  Is there anything else that the Board would want from me in addition to that, that might help satisfy any economic issues?

Chairman Wright:  On the four (4) Mr. MacCartney, is there anything specific…I’m thinking about uniqueness, self-created…

Mr. MacCartney:  The factors are as follows:

1. Is the applicant cannot realize a reasonable return, provided that the lack of return is substantial as demonstrated by competent and financial evidence;
2. That the alleged hardship relating to the property in question is unique and does not apply to a substantial portion of the district or neighborhood;
3. That the requested use variance, if granted, will not alter the essential character of the neighborhood; and
4. That the alleged hardship has not been self-created;

And then obviously you have the overriding that in the granting of use variances, shall grant the minimum variance that it shall deem necessary and adequate to address the unnecessary hardship proven by the applicant, and at the same time preserve and protect the character of the neighborhood and the health, safety and welfare of the community.

Mr. Ascher:  Again, if I may I showed you the pictures the last time we were here…Ms. Alfaro’s trailer is essentially identical to the one next door in size and character.

Chairman Wright:  I think that would be worthwhile to submit that as part of your justification for one of those points…so 3 is that it is not going to change/alter the neighborhood then I think that’s evidence we would be able to consider for.

Mr. Vasti:  I want to know precisely what caused the violation.  Is it a mechanical device, is it some attachment to the ground…


Mr. Ascher:  I will get that information from Mr. Sheehan.

Mr. Vasti:  So that as much knowledge as we can get information about what the violation consists of.  That would be extremely helpful and towards that the corollary would be how to mitigate those; the cost.  

Mr. Ascher:  Understood.

Ms. Kivlehan:  So would you like Mr. Sheehan here at the next meeting.

Mr. Vasti:  It would be great…I mean…

Chairman Wright:  Let me just ask him, do you think if we are going to meet in two (2) weeks would you be able to have all that information ready in two (2) weeks or do you need to go further out then that?

Ms. Kivlehan:  The next meeting would be January 17 and then the next one would be February 7.

Mr. Ascher:  I would ask for the February 7 meeting.  I think it’s a little quick to get both Mr. Sheehan to inspect and then to get contractors to come out.

Chairman Wright:  Any other questions from the Board.  I will take a motion that we keep the Public Hearing open and that we will put them back on the agenda for February 7.  In the mean time he will talk with Mr. Sheehan and try to get a sense of what the economics will be behind it.

***MOTION:  Mr. Vasti made a motion to keep the Public Hearing open and the next meeting will be February 7; seconded by Mr. Strieter.  All in favor; the motion was carried.

Chairman Wright:  The next item on the agenda is the continued Public Hearing for the request of Vestco, LLC.

Request of Vestco, LLC - App. #18-12 

A variance from the requirements of:

1.  Chapter 215, Article V, Section 15A-I-4 – Less than required front setback, required 75 feet provided 49 feet; 
1. Chapter 215, Article V, Section 15A-I-5 – less than required side setback, required 50 feet provided 24.3 feet; 
1. Chapter 215, Article V, Section 15A-I-5 – less than required total side setback, required 100 feet provided 89.2 feet; and
1.  Chapter 215, Article V, Section 15A-I-6 – less than required rear setback, required 50 feet provided 33.4 feet

for an office for professional use located at 11 Holt Drive, Stony Point, New York.  (All setbacks existing.)

Section:  20.04          Block:  11          Lot:  7            Zone:  LI-2

Chairman Wright:  I think in the intervening from our last meeting until today we got a response back from the County and I believe we are waiting for some comments back from the Village and the Town of Haverstraw.  They have until January 6, 2019, to reply on it; it is a 30 day window.  This has been advised by Mr. MacCartney.  They are also looking for a site plan to include the parking lot calculations and there are some other bulk table entries that they are looking for.

Is the representative of the application here?  Can you just come up and identify yourself?

	Gary Galanti
	7 Kelly Court
	Tomkins Cove, New York

Chairman Wright:  “The testimony you are about to give is truthful?”

Mr. Galanti:  Yes.


Chairman Wright:  So as I went through those does that sound correct to you.  Have you seen those?

Mr. Galanti:  As far as I can understand it, yes.  It’s correct and that Dave Zigler addressing point #2 and #3 there which hopefully by the next meeting I will have the site plan with the bulk table and whatever else they asked for.  I think other than that, everything else is…unless Haverstraw comes back with something in the next two (2) days, which you never know.  

Chairman Wright:  Keep your fingers crossed.  

Mr. Galanti:  I’m keeping my fingers crossed they don’t come back.  So basically I think we are addressing it and moving forward and I’m hoping that by the next meeting we have everything that everybody wanted.

Chairman Wright:  Any other questions from anyone?

Mr. Anginoli:  In the October 25, application there was a request for one (1) variance and now in the December 6, amendment there are now 1, 2, 3, 4 requests.  What happened in between?

Mr. Galanti:  The first application I guess was in October with the one (1) variance and that’s when I went to the Building Department Bill said that we needed the one (1) variance which was the rear setback.  Then we sent it to the County.  The County wrote us back and said well no you need four (4) variances.  So we had to redo an application with the four (4) of them and that’s basically the reason it’s that way.

Mr. Vasti:  Mr. Galanti, the parking spaces…do you foresee any changes in them…the number of them?

Mr. Galanti:  No.  The parking spaces according again to Mr. Sheehan.  Once we go from retail to professional/office, I think it’s called, the requirements are less parking.  So we actually end up gaining parking.

Mr. Vasti:  You going to have parking spaces for handicap?

Mr. Galanti:  Yes.  They are on the plan.

Mr. Vasti:  And are your parking spaces going to be delineated; they are going to be numbered?

Mr. Galanti:  Yes.  They are going to be lined; everything and we are going to have the handicap box for the handicap.

Mr. Vasti:  They wanted them delineated.  They want to know how many spaces you have.

Mr. Galanti:  I’m planning…I think there was 13; if I remember.

Mr. Vasti:  Thank you very much.

Mr. Galanti:  It’s on the original site plan.

Mr. Vasti:  I have no other questions.

Chairman Wright:  No other questions?

	(no response from the Board)

Chairman Wright:  So we will keep this open…the Public Hearing open and then we will come back on January 17, 2019, unless we haven’t heard from the County.  We should have something by then.

Chairman Wright:  I will take a motion to accept the minutes of December 20, 2018.

***MOTION:  Chairman Wright made a motion to accept the minutes of December 20, 2018; seconded by Mr. Anginoli.  All in favor; the motion was carried.


Chairman Wright:  At this point I will turn the meeting over to Mr. Vasti for the final item on the agenda and wish everyone a Happy New Year.

Acting Chairman Vasti:  Next item on the agenda is the request of Stephen Pettipas; a continued Public Hearing.

Request of Stephen Pettipas – App. #18-13

A variance from the requirements of:

1. Chapter 215, Article XIV, Section 94D.1-c – Less than required front setback; required 30 feet, provided 16.7 feet,
1. Chapter 215, Article XIV, Section 94D.1-c – Less than required rear setback; required 30 feet, provided 18.0 feet,
1. Chapter 215, Article XIV, section 94D.1-e – Exceeds allowable height maximum height 25 feet, provided 32.6 feet

for a one-family residence, located at 74 Beach Road, Stony Point, New York.

Section:  15.20          Block:  1          Lot:  11.1         Zone:  WP

Acting Chairman Vasti:  Is the applicant or representative present?  

	Timothy Schnittker
	64 Beach Road
	Stony Point, New York

Acting Chairman Vasti:  “The testimony you are about to give is truthful?”

Mr. Pettipas:  Yes.

Acting Chairman Vasti:  Last time we left off that we were going to have a continued Public Hearing.  Members of the Board do you have any questions for the applicant?  

Mr. Anginoli:  Yes, I have a few questions.  Why are you putting this house on such a small piece of property?  The amount of variances that you are requesting are still substantial.  Is there any way that you can make this house smaller so that…

Mr. Schnittker:  Well we did already.

Mr. Anginoli:  I understand you made a cut and you did it to where you don’t require variances.

Mr. Schnittker:  I don’t think it would be a…I don’t think I would be able to sell it.  I have to be honest with you.  It’s a house that’s in a special area by the river.  I think it’s equal to the houses that are around it.  I’ve said that before.  I’ve moved it so there’s less variances.  The height variance was less on the new calculation.  The last time we were here you wanted me to show, according to the Rockland County…I’m not answering your question, but I’ve showed proof of the easement to the lawyer and I’ve had the bulk tables changed for the height variance.  

Mr. MacCartney:  I do not want to interrupt, but before the hearing started Mr. Schnittker handed me a letter dated January 3, 2019, from Terra Tech Abstract and Consulting.  He said that he just got this tonight so he did not have copies ready for the Board, but I will submit it for the record what Mr. Schnittker handed me and then Mr. Schnittker can get additional copies for the Board or we can do that.  






We actually might even have someone interested.  A nice young couple with three (3) children and they would need all three (3) bedrooms; three (3) kids and a young couple that want to move to Stony Point.  To make the house smaller…because we are restricted with the height because we have to go up.  To make it smaller we really just make the rooms so small.

Mr. Anginoli:  Do you have any idea how many square feet of living space there would be if you made a home that was in compliance?

Mr. Schnittker:  It would be probably between 12 and 1,400 square feet I would think.  

Mr. Lynch:  And what is it now?

Mr. Schnittker:  It’s just under 2,000 and both houses across the street are…one is Steve Pettipas’; I believe that’s just under 2,000.  Because we were grandfathered because of Sandy.  Bill had mentioned that at one of the meetings and mine is 2,600 square feet.  You have the Barbutos across the street; they are over 2,000 square feet.  Then you have a couple of high ranches down the street; quite a ways away, but…so all the houses around there…there’s one small cape across the street, but right down the road you have Beckerle’s house which is a pretty good size and then you have a couple of 2-families down there, too which are a good size, but they are split in half.  

Acting Chairman Vasti:  Any other questions from the Board?

	(no response)

Acting Chairman Vasti:  Is there anyone in the audience that has any questions for the applicant?

	(no response)


Acting Chairman Vasti:  With that being none, I’ll entertain a motion to close the Public Hearing.

***MOTION:  Mr. Keegan made a motion to close the Public Hearing; seconded by Mr. Strieter.  All in favor; the motion was carried.

Acting Chairman Vasti:  With that, I think we discussed everything on tonight’s agenda.  I will take a motion to close the meeting.

***MOTION:  Acting Chairman Vasti made a motion to adjourn the meeting of January 3, 2019; seconded by Mr. Strieter.  All in favor; the motion was carried.

						Respectfully submitted,

						Kathleen Kivlehan
						Secretary
						Zoning Board of Appeals
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